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| This is a Reply Brief to the Examiner's Answer niailed ! 
Miiy |31, 2005.. \ 

• In the Examiners Answer, Examiner raises several; 
arguments with respect to Applicants' Declarations under 37? 
Cl'R p- -jX31 which established a date of invention prior to the 
At rs 9bc|o009 29US1 i 
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;Veiss Publication 2003/0014415, filed February 22, 2001 ; in j , . 
<>rderj to establish invention of claims 1-20. Since Weiss is 
the; primary reference in both the 35 u.s.C. 102. and : 103 I 
rejections herein, if Weiss is antedated by Applicants' [' 
I eclajrations , there would be no further basis for the 1 

; rejections. [■ 

j !rhe Brief on Appeal sat forth Applicants' argumbnts j 
With respect to establishing priority of invention under 3l 
CFR; l|. 131 over both references. However, in thisReply 1. 
Eri^f, Applicants will address additional points of argument 
raided by Examiner in the Answer. i 

; Poth B«fflfl"«r' and Applicants hav a agreed thp fr '«<nrA tHe 
Applicants are relying on the March 8, 2001 filing date of I 
:t he -present application as a constructive reduction to \ 
;tra<jtice, £fte critical narln d for showing diligence 1b f.h fi ! ' 
ii. 4 -. $ay Period from 1uat n r lor t.r> rhe February 22. 2001 f 
iJ JJ - jnft date or th p: Weiss Pub lication unt.i T r . ^g present Mar & 
3.^,3001 redurl-^p ^ 0 prarlH ,^ [ 

I : Examiner on page 10, last paragraph states that! this j 
rree^ent on what is the critical period "does not warrant | 
t+ie | as sumption that the application reached its final f orm I 
oi ejxactly the first day of the critical period", what . ! 
E<an|iner seems to be arguing is that the facts do not }. 
iidjjc^te that the Application was in its "final form" on this 
fLrs^t day of the critical period i.e the February 22, 2001 ; 
ifLling date of Weiss. Thus, Examiner implies conception wak 
not ishown before filing date of Weiss. 

• Applicants submit that, this argument has no basis in \ 
tie ;facts presented in the Declaration of Kraft, attorney ! 
w!io prepared the application. He states that his diary \ 
entries indicate that before the February 22, 2001 date he \. 
worked^ a total of 30 hours on the application. His last ' 

■ ! i 1 

entry -in his diary on this application, a "redo" was imade : . 
AUS92CI000929US1 •> 
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09/801,617 

prior to the February 22 date. He made no further entries 
an hiB diary which indicated to attorney Kraft that he nijad^ . 
•ro fuirther changes in the application which he prepared .an<f . 
filed; on March 8, 2005, just fourteen days after the. j, 
qritifcal date. I". 

In a related point, Examiner appears to arguS that \ 
; smce : the last attorney diary entry on this application, \. 
indicative of a completed draft in final form was on Januaijy 
23, 1 2001, that some form of diligence should have to have 
seh fchown during the 44 day period between January 23 and 
Le ; March 8 filing date of this application. This statement 
is ^t; variance with Examiner's concession that the February* 
;22 t;o : March 8, fourteen day period was the critical period .['. 

Applicants submit that in practive, the Declaration of 
Kraft : was permitted to blank out the January 23 , 2001 date 
;( HPEPJ15. 07) in the diary, and only allege conception on t 
critical February 22, 2001 date. The fact that Applicants 
far .convenience in presenting the evidence chose not to 
b Lank .out the January 23, 2001 date does not change the 
issues of law. Applicants needed only to show diligence 
daring the fourteen day period between February 22 and Marcjx 
8, 20-01. It is submitted that a fourteen day period is not 
ai unreasonable one during which a patent application is 
processed from final draft to executed patent application 
filed. in the u. s. Patent Office. 
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Accordingly, for the above reasons and for the reason^ 
det forth in the Brief on Appeal, it is respectfully 
requested that the Final Rejection be reversed, and that 
claims 1-20, all of the claims in the present patent 
Application be found to be in condition for allowance. 
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CERTIFIC ATE OF FACSIMILE TRANSMISSION 

, . I hereby certify that this correspondence including 
present Reply Brief (in triplicate) is being transmitted vii 

t0 USPT0 ' Group Art Unit 2179 at telephone numbed 
E <rl?r 8300 ' ai J d ^ t*e attentipn of Examiner J. D. ■ i 

C^npb^ll on Auj»J$ * 
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REPLY BRIEF ON APPF.AT. 
BEFORE THE I BOARD OF APPEALS 
AND INTERFERENCES 



panmissioner for Patents 



I s 



O.Box 1450 

Ai.ekartdria, VA 
Lr : 



22313-1450 



this is a Reply Brief to the Examiner's Answer mailed [ 
M|iy 31. 2005. ! 

i 

In the Examiners Answer, Examiner raises several | 
arguments with respect to Applicants' Declarations under 37T 
CPR 1^;131 which established a date of invention prior to thfe 

AIJS9:2d000929*USl l 
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Wfeias Publication 2003/0014415, filed February 22, : 2001 in ! : ' 
order. to establish, invention of claims i~2Q. since Wei s;s ijb 
tie primary reference in both the 35 U.S.C. 102, and 103'. !• 
rejections herein, if Weiss is antedated by Applicants' !, 
Declarations, there would be no further basis for the i 
injections. \ 

the Brief on Appeal set forth Applicants' arguments. 1/ 
wLth respect to establishing priority of invention under 2l[ 
C*R 1.131 over both references. However, in this Reply . | 
Brief i Applicants will address additional points of. argument 

i-^ised by Examiner in the Answer, ! 

i 

. Both Examiner ' and Ap plicants have agreed tha£ since thjfe : 
Applicants are relying on the March 8, 2001 filing dote of ! 
tie present application as a constructive reduction to [ 
p rac tice , the cri 1-jcal per iod for showing diligence is the j . 
1 1 <3aY Period from' lust pr i or to the February 22, 200 ?, j 
&Jin<t date Of the We-A . g s Publication until - the present Marcfc 

^ 20Q1 reduction to practice . 

Sxaminer on page 10, last paragraph states that this ] 
agreement on what is the critical period "does not warrant [.: 
tile assumption that the application reached its final form j. 
0:i exactly the first day of the critical period". What ' j 
Examiner seems to be arguing is that the facts do not ! : . 
indicate that the Application was in its "final form 11 on thf- 
fi.rst day of the critical period i.e the February 22, 2001 j 
filing date of Weiss. Thus, Examiner implies conception' wa^ 
not shown before filing date of Weiss, ]. 

Applicants submit that this argument has no basis in 
the facts presented in the Declaration of Kraft, attorney 
who prepared the application. He states that his diary 
entries indicate that before the February 22, 2001 date he 
worked a total of 30 hours on the application. His last 
*ntry jin his. diary on this application, a "redo" wap made 

AUS920|000929US1 2 
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prior to the February 22 date. He made no further entries j|; 
in his diary which indicated to attorney Kraft that he matie^ 
ho further changes; in the application which he prepared ancf 
filed on March 8, 2005, just fourteen days after the 
critical date. I 

.In a related point, Examiner appears to argue Xhat ; '. I, 
since the last attbrney diary entry on this application,- 
indicative of a completed draft in final form was on -January 
23, 2001 , that some form of diligence should have to have, 
baen ^hown during the 44 day period between January 23 ah£ 
tie March 8 filing' date of this application. This statemenfc 
is at .variance with Examiner's concession that thei February^ 
2 2 to March 8, fourteen day period was the critical period 

Applicants submit that in practive, the Declaration of! 
Kraft was permittee* to blank out the January 23 , 2001 datfc 
( APEP715 . 07). in the diary, and only allege conception on thfe 
critical February 22, 2001 date. The fact that Applicants I' 
f ir convenience in presenting the evidence chose not to • | 
blank out the January 23, 2001 date does not change the [■ 
i ssues of law. Applicants needed only to show diligence [ ji 
Siring the fourteen day period between February 22 and Marcja 
B, 20pl. It is submitted that a fourteen day period is notf 
ax unreasonable one during which a patent application is i 
processed from final draft to executed patent application i, 

•* i " 

f: .led in the U. s. Patent Office. I 



AIIS92Q000929US1 



8/13* RCVD AT 811/2005 9:48:37 PM [Eastern Daylight Time] • SVR:USPT0-EFXRF-6I25 * DNIS:2738300 * CSID:512 473 8803 • DURATION (mm-ss):10-18 



1 



• + 



AUG-62-05 03 : 57 AM 



JB - KRAFT 



512 473 8803 



PATENT 
09/801, 617 



Accordingly, for the above reasons and for the reasons 
sfet forth in the Brief on Appeal, it is respectfully 
requested that the Pinal Rejection be reversed, and. that 
cLaims 1-20 , all of the claims in the present patent, 
application be found to be in condition for allowance* 
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Commissioner for Patents ~> 
P O.BOx 1450: ! : 

Alexandria, VA 22313-1450 

i 

sir : 

This is a Reply Brief to the Examiner's Answer mailed j. 
Mfy 31, 2005. 

i 

In the Examiners Answer, Examiner raises several 
arguments with respect to Applicants' Declarations! under . 37! 
CJ p R 1«131 whiich established a date of invention prior to thj* 

AUS92c|o00929iusi l 
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Wfeiss Publication 2003/0014415, filed February 22, 2001 in 
ojrder to establish invention of claims 1-20. since Weissife: 
tie primary reference in both the 35 U.S.c. 102, and 103 
rejections herein, if Weiss is antedated by Applicants' 
Declarations, there would be no further basis for the 
rejections. j: 

* t 

* | * t 

The Brief on Appeal set forth Applicants' arguments !. 
w:.th respect to establishing priority of invention under' 37\ : 
CVR 1.131 over both references. However, in this Reply : I; 
$:-ief, Applicants will address additional points of argument 
raised by Examiner in the Answer. 

Both Examiner -and Annl icants hgye agreed that since. 
Applicants aire relying on the March 8, 2001 filing date of 
the present application as a constructive reduction to i 
practice, the critical nf.-r i.od for showing diligence ia the \. 
Xi, flftY Period from ;iust D rW to the February 22. 2003 
■fcp Upq date Pf thp Weias Pu b lication until the present 
8 J 2QQT reduction to DrsrH^ 



r 

4 



>: 

h 



Examiner on page 10, last paragraph states that this ]: 
agreement on' what is the critical period "does not warrant 
the assumption that the application reached its final form I 
or exactly the first day of the critical period". What .. 
Examiner seems to be arguing is that the facts do not 
ir.dicate that the Application was in its "final form" on th((; 
first day of the critical period i.e the February 22. 2001 j. 
filing date of Weiss. Thus, Examiner implies conception wasji 
net shown before filing date of Weiss. \[ 
Applicants submit that this argument has no basis in j; : 
the facts presented in the Declaration of Kraft, attorney 
who prepared the application. He states that his diary 
entries indicate that before the February 22, 2001 date he 
wcrked a total of 30 hours on the application. His .last . : 
entry in his diary bn this application, a "redo" was made 

A i US920p00929tJSl 2 
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i 

F(rior to the February 22 date. He made no further entries 
his diary which indicated to attorney Kraft that he niadef' 
further changes in the application which he prepared an<3 
* lied on March 8, 2005, just fourteen days after the : ■ '1 
critical date. 

In a related point. Examiner appears to argue that ; 
since the last attorney diary entry on this application,: 
indicative of a completed draft in final form was on Januar 
2001 ' ^ at: som e form of diligence should have to have • 
boen shown during the 44 day period between January 23 and f 
the March 8 filing ;date of this application. This statement 
i'i at variance with Examiner's concession that the February) 
S$ to March 8, fourteen day period was the critical period J 
Applicants submit that in practive, the Declaration of 
Kraft was permittee! to blank out the January 23, 2001 date 
(MPEP715.07) in the diary, and only allege conception on ihi 
Critical February 22. 2001 date. The fact that Applicant* ] 
fcr convenience in presenting the evidence chose not to '. \. 
bJank out the January 23 , 2001 date does not change the f 
issues of law. Applicants needed only to show diligence ; \ 
during, the fourteen day period between February 22 and Marci 
8, 2001. it is submitted that a fourteen day period is not" 
an unreasonable one- during which a patent application is : 
processed from final draft to executed patent application' = 
filed in the U. s. Patent Office. 
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Accordingly, for the above reasons and for the reasons 
6<it forth in the Brief on Appeal, it is respectfully 
requested that the Final Rejection be reversed, and that: . 
c.aims 1-20/ all of the claims in the present patent 
application be found to be in condition for allowance. 
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